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Thesis Supervisor’s opinion

I become acquainted with Dr. Janos Rimaszécsi during his university studies. He has always
excelled in the subjects that I and the department have graded. His academic interests are
wide-ranging, and he has regularly participated in prestigious academic competitions,
representing a number of departments, where he has regularly achieved podium finishes.
As head of department, I myself supervised the writing of his high quality OTDK essays
and judged the faculty round.

His dedication and commitment to the scientific approach have been demonstrated
on several occasions, and his publications have been published in several university-run
research workshops.

In my view, Janos has an outstanding talent in constitutional law, legal theory and the
classical branches of law (civil law, criminal law), and this rare complexity makes him
well suited to the profession of judge.

His research is also outstanding. For three years, he was a researcher at the Good
State Research Workshop of the Institute for State Research and Development of the
National University of Public Service. As a member of the Democracy Working Group, he
contributed to the preparation of the Good State Reports and to the academic publications
related to the reports.

At the Tamés Molnar Research Centre of the National University of Public Service, he
has so far given two lectures (Human Rights Fundamentalism, Sharing of Power) in the
company of legal scholars such as Prof. Dr. Béla Pokol and Dr. Péter Polt.

Among his research, the joint research of the Curia and the Constitutional Court
entitled “The Enforcement of the Fundamental Law”, in which he examined the
practice of constitutional complaints against the decisions of the Curia, which were not
accepted, stands out. The paper was published by HVG-ORAC and he was a speaker at
a major conference presenting the results of the research in the Banqueting Hall of the
Constitutional Court.

Despite his young age, he has many references to his works, including references to
“A” category writings.

In addition to his research activities, he is a lecturer at the Faculty of Law and Political
Sciences of the Karoli Gaspar Reformed University, in the Department of Constitutional

Law, which I chair.
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Besides teaching, he is actively involved in curriculum development. Among his
works, his chapters in the textbook “Comparative Constitutional Law Studies”, which
I edited, and the online course “Values of the Fundamental Law” of the National University
of Public Service are outstanding.

Among his awards, Janos was selected in 2015 as one of the 50 most promising
talents of the country (La femme, 50 Talented Hungarian Youth, mentored by Dr. Péter
Dardk, President of the Curia), and he was awarded the EMMI “National Young Talent”
scholarship in 2015 and 2016, and the National Excellence Program doctoral research
fellowship in 2019.

He is also an active participant in the scientific community. He was the Vice President
of the Law Section of the National Association of Doctoral Students (DOSZ JTO) in the
academic year 2015/2016 and then President from 2016 to 2018.

He is responsible for a number of nationally significant programs, most notably the
organization of the national doctoral conference on “Lawmaking and Law Application in
21st Century Europe” in 2017. The presentations have been published in print and edited
by Dr Janos Rimaszécsi.

Having been personally convinced of Janos’s qualities on several occasions,

I respectfully recommend him to the referees of this thesis.

Budapest, 26 September 2022

Prof. Dr. Habil. Csaba Cservak PhD
Professor, Head of Department

Karoli Gaspar Reformed University, Department of Constitutional Law

Dr. Balazs Arato PhD
Associate Professor

Karoli Gaspar Reformed University, Department of Commercial and Financial Law
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I. Outline of the research objective

“Happy is that country where the judgment of the judge not only does justice,
but also, by the confidence reposed in his office and person, gives comfort to
the parties; where the bitterness of a quarrel is more easily removed, where
the parties are more willing to extend a brotherly hand to each other, where
the gentlest but strongest relations of society are not entirely destroyed by a

quarrel.” — Ferenc Dedk

The primary aim of my thesis is to raise current issues related to the separation of powers
and to develop possible responses to them.

In the first chapter of my thesis, the primary question of the interpretation of the
problems related to the separation of powers is the clarification and definition of the
nature of power. In this context, a clear distinction must be drawn between private and
public power. This paper examines the issues related to the exercise of public power.

While examining the nature of power, I have been careful to summarize, process,
contrast and synthesize the views and opinions expressed throughout legal history in
a way that is appropriate to the present context.

The essay presents the philosophy of power of Montesquieu, Rousseau, Lock and
Hobbes, Schmitt and Bibo, the theoretical foundations of the definition and separation of
powers.

The question of the rights of man has preoccupied the minds of experts of jurisprudence
and philosophy throughout the ages. However, the origin - or quasi-legitimation - of these
rights has been interpreted differently by different societies. Social theories of the ancient
times derived rights in the human world from divine law, i.e., the ruler could exercise his
powers by divine authority. The Christian law philosophy in the Middle Ages (St Thomas
Aquinas) derived the rights to life, liberty and to protection of property from divine law,
1.e., theology, which bound and restricted even the sovereign. In this context, the paper
will cover both continental and Anglo-Saxon constitutional development, discussing the
different models for the development of fundamental rights.

The paper points out that instead of the classical power triad, it is worth thinking in

terms of power functions, since a function of power can appear in the exercise of public
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power by several state bodies. The foundations of this theory were laid down by Professor
Csaba Cservak, but the paper aims to go beyond the scope of the question and provide an
exact definition to the branch of power, power function and the delimitation of power.

A branch of power is a total of state authorities and institutions, bodies and organs
exercising public power that is enforceable by the state. Available from a branch of
government, on the other hand, is a set of factors organized on the basis of a certain
principle of organization, which do not exercise public authority which can be imposed
by the state, do not perform functions of public authority, but which, by virtue of the
principle of organization or activity, influence a large part of society, influencing it in
some direction.

On the basis of the foregoing reasoning, the media could rather be included in the
system of branches of can be classified as a public authority, given that it does not exercise
enforceable public power, public authority does not perform a function, but its role in
influencing society and shaping public thinking is unquestionable.

In the second chapter of my thesis, I will examine the state institutional system related
to the protection of fundamental rights through the legal instruments of the protection of
fundamental constitutional rights. In this context, I will also discuss the changed relations
between the Constitutional Court and the Curia and the necessary strengthening of the
protection of fundamental rights in the legal field. Here, too, it is important to stress that the
introduction of the so called “genuine constitutional complaint’ has fundamentally changed
the place of the Constitutional Court in the institutional system of fundamental rights
protection and the institutionalized relationship between the case-law and the judgments
on fundamental rights. The new situation has posed serious challenges not only for the
Curia but also for the Constitutional Court. The need for power-sharing in the modern
sense is fundamentally linked to the emergence of nation-states and civilization trends,
but the concept was not unknown in ancient cultures. In Ancient Greece, monofunctional
power-sharing meant in practice nothing more than the dualization of a particular office
(e.g., consul). The officials of the duplicated offices had fully the same powers and duties
but could control each other to prevent the emergence of a greater concentration of power
than was necessary.

Montesquieu, in his historic monograph on The Spirit of the Laws, published in 1784,
distinguished between three branches of power: the Legislative, the Executive and the

Judiciary. In order to avoid a concentration of power, these functions of power must be
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separated and endowed with powers that enable them to express and implement the will of
the people, which derives from popular sovereignty, by checks and balances — a system of
checks and balances that is most clearly reflected in the American constitutional system,
where the branches of government are independently elected by direct suffrage.

However, the broad differentiation of social and economic life has also created
concentrations of power which, by their very nature, could not be accommodated within
this classical triad of power. Carl Schmitt draws attention to the importance of constitutional
power when he interprets it out of the scope of the classical triad of power. The question arises
as to what is considered to be constitutional power. The power that drafts the constitution,
or the body that actually fills the text with content. Carl Schmitt, of course, had in mind the
constituent power, given that, since the constitution is a higher source of law than any law, the
constituent power is also above the legislative power. The appearance of the constitutional
power may differ in different historical periods and arrangements. Constituent assemblies
are essentially associated with revolutionary periods. The most common form is a kind of
qualified majority of the legislature, which may represent 2/3 of the members of parliament
or 4/5. In Hungary, typically 2/3 of the members of parliament are entitled to enact or amend
the Fundamental Law or cardinal laws.

However, the actual content of the Fundamental Law and the constitutionality attached
to the Fundamental Law is determined by the Constitutional Court through its case law
decisions and constitutionality benchmarks, given that the Constitutional Court is the
primary body for the protection of the Fundamental Law. The actual filling in of content
was evident, for example, in the work of the Constitutional Court presided over by Laszlo
Sélyom. The ‘invisible constitution” was the underlying constitutional culture of the
constitutional content with which the post-socialism era Constitutional Court filled Act
XX of 1949. However, given the fact that not all Constitutional Court decisions were
repealed at the same time as the Fundamental Law entered into force. The precedent value
of the earlier Constitutional Court decisions still in force means that the acquis of the
“invisible constitution” is still present in the practice of the Constitutional Court. In this
sense, therefore, the institution of the Constitutional Court must be considered as part of
the constitutional branch of power.

Since the Fundamental Law entered into force, the Constitutional Court has been
empowered to review the constitutionality of individual judicial decisions in addition to

its previous powers. In practice, this means the emergence of a new type of legal remedy,
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although the Constitutional Court has expressed in several decisions that the constitutional
review does not function as a kind of a fourth-level court, given that with the Curia’s
review the judicial review of the case ends, and the Constitutional Court only reviews
the constitutionality of the judicial decision. The court must interpret the underlying law
in the case in accordance with the provisions of the Fundamental Law. Whether this
interpretation is an independent, autonomous interpretation of the law or whether it must
be done through the relevant Constitutional Court decisions can be deduced from the
Fundamental Law itself in the context of the exclusive interpretation of the Fundamental
Law, i.e., the Constitutional Court decision functions as a compass.

It follows that a court of law must apply a kind of constitutionality test when making
its decision. In this sense, therefore, the constitutional review can be understood as a kind
of fourth-level verdict, since it reviews the conformity of the decisions of the courts of
the forum with the Fundamental Law. Moreover, in the context of a Curia’s decision, it
can be considered as an extraordinary remedy of extraordinary jurisdiction. The main rule
of constitutional court review is that the applicant must have exhausted all ordinary legal
remedies or the judgment complained of must have constituted a specific, concrete breach
of fundamental rights. A further theoretical question that may arise is whether, if the Curia
interprets the provisions of a law in a decision of principle or a decision of a case-law in
the light of the provisions of the Fundamental Law, and a decision of the Constitutional
Court or a constitutionality benchmark has already been issued on the subject, how these
decisions relate to each other within the hierarchy of legal sources, which one is superior
and which decision of the court, first instance, should be based on the content of the
decision of principle. Practice has shown that the possibility of constitutional review by
the Constitutional Court could lead to a shift of constitutional court decisions towards
curia decisions, but this would violate the provision of the Fundamental Law that the
Curia is the guardian of the national unity of legality.

Such powers of the Constitutional Court, on the other hand, would shift the body
towards the judicial branch. The interpretation of the constitution shifts the Constitutional
Court to the constitutional power, the ad hoc judicial decisions to the judicial power and
the negative legislation to the legislative power. This power triad raises questions about
the effective implementation of the principle of separation of powers. In addition to the
above-mentioned tasks, the Constitutional Court can also be identified as the guardian of

representative democracy, especially in view of the fact that under the current Hungarian
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constitutional law there is no constitutional possibility of recalling members of parliament
by the people. Since the Constitutional Court cannot be included in any of the classical
branches of power on the basis of the above-mentioned powers, the possibility arises of
reflecting on the Constitutional Court as an independent branch of power.

The supremacy of Fundamental Law over case law means that the efforts of the Curia to
ensure national unity of legality are overshadowed by the Constitutional Court’s activity
in developing doctrine on Fundamental Law.

In the third chapter of my thesis, I seek answer to the question of how and by what
means the idea of separation of powers can contribute to the building of a good state. In
this context, I will examine in detail the democratic requirements for the exercise of rights,
the constitutional dialogue and the participation of NGOs in the decision-making process,
the international and European context for the protection of democratic freedoms, and the
freedom of the press as a safeguard for the separation of powers. The thesis argues that
the requirement of separation of powers is not a requirement in and of itself but is the
fundamental and principal safeguard for the exercise of democratic freedoms.

In the fourth part of my thesis, I will review the situation of the judicial branch after
the Fundamental Law of Hungary entered into force. In this context, I will examine the
international aspects of the constitutional complaint as a possible extraordinary remedy,
summarize the experience with the use of a genuine constitutional complaint, and describe
the activities of the Constitutional Court and the courts of the legal branches in the field of
fundamental rights protection.

The examination of the activity of courts in the field of fundamental rights protection is
closely linked to domestic and international issues of the administration and organization of
the judicial system. In the fifth chapter of my thesis, I will therefore examine the constitutional
requirements related to the independence of presiding judges and the organizational
independence of the court system as a branch of power. In the context of the issues related
to the management of the judicial organization, I also examine the possibilities that arise in
the context of the management of the collegial and the single person.

In the sixth part of my thesis, I will review the characteristics of judicial independence,
its nature, and its place in the system of separation of powers. In this context, I will
also examine the right of immunity as a guarantee of judicial independence. I propose
that Parliament should extend the protection of immunity to both court registrars and

court clerks, which should be limited in the same way as for court clerks and similar
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prosecutorial officials. The immunity of the members of the NEC, which has a quasi-
judicial function in electoral matters of exceptional importance, would be particularly
justified since this is the body which decides on the waivers of the immunity of candidates
for election to the European Parliament during the electoral period. As a matter of legal
doctrine, no body or person should have a status lower than that of the body or person
over which it exercises control.

In the seventh chapter of my thesis, I am looking at the right of turning to courts as
a fundamental constitutional right. The Article XXVIII (1) of the Fundamental Law of
Hungary, says “Everyone has the right to have his rights and obligations in any charge
against him or in any proceeding against him adjudicated by an independent and impartial
tribunal established by law, in a fair and public hearing within a reasonable time”. It
can be inferred from the above paragraph that the fundamental right of access to a court
arising from the Constitution has several conceptual components. There is, on the one
hand, the indictment as an assertion of the criminal power of the State and, in addition, the
‘trial’, in which rights and obligations are adjudicated by an independent and impartial
tribunal established by law, in a fair and public hearing within a reasonable time. It is
also important to underline that the relevant Constitutional Court decisions taken before
2012 have been repealed, but their use has been confirmed by the Constitutional Court, so
they can continue to serve as a guide for the application of the law. In its Decision 2/2017
(II. 10.), the Court summarized its position on the essence of the right to a fair trial as
follows: a “fair trial is a quality that can only be judged by taking into account the totality
and circumstances of the proceedings. Therefore, despite the absence of certain details,
as well as despite the observance of all the detailed rules, the proceedings may be unfair
or unjust, or not fair [Decision 6/1998 (11.3.1998), ABH 1998, 91, 95]. The right to a fair
trial is an absolute right against which there is no other fundamental right or constitutional
objective that can be weighed because it is itself the result of a balancing exercise [ Decision
14/2004 (7 May 2004), ABH 2004, 241, 266]. The right to a fair trial consists of several
guaranteed rules. In particular, the right to a fair trial enshrined in Article XXVIII (1) of
the Fundamental Law includes the right of access to a court, the fairness of the hearing,
the requirement of publicity of the hearing and the public announcement of the court’s
decision, the right to a court established by law, the requirement of judicial independence
and impartiality, and the requirement of a judgement within a reasonable time. The rule

does not establish de facto, but according to the interpretation of the Constitutional Court,
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part of the fairness of the proceedings is to ensure equality of arms in the proceedings
{Decision 22/2014 (VII.15), Reason [49]}” (Reasons [45]-[53]). From the above, it
reveals, that if any of the elements of the constitutional concept are missing, the right
of access to the courts is fundamentally violated. It is important to emphasize that the
Fundamental Law defines the conceptual content of the right of access to justice on the
basis of the content of international human rights treaties.

After analyzing the concept as defined in the Fundamental Law, it can be concluded
that the right of turning to courts is a constitutional right which implies the recognition
and the requirement of the recognition of rights and obligations by independent and
impartial courts established by law, which decide in a fair trial, i.e. on the basis of the
principle of equality of arms, in public and within a reasonable time. Failing to meet any
of these constitutional requirements indirectly constitutes a violation of the fundamental
constitutional right of seeking help in front of courts, as enforcement is ultimately not
fully achieved.

The cited decisions of the Constitutional Court show that there is no difference between
the pre-2012 and post-2012 practice in the assessment of the content of the fundamental
right to apply to the courts, so the decisions taken earlier must still be taken into account
by the courts of the relevant jurisdiction.

Linked to the question of the separation of powers is the question of the sovereignty
of individual state institutions. It follows from this that the ECHR (like the Hungarian
Constitutional Court) is not a fourth and fifth instance of redress, given that it is always
the responsibility of the Member State that has acceded to a convention to ensure the
protection of fundamental rights. It follows that the respondent in ECHR proceedings is
not a private individual or a legal person, but the Hungarian State. The ECHR’s procedural
powers and jurisdiction as a court are determined by the fact that the States have ratified the
European Convention on Human Rights into their own legal systems and have given the
ECHR the power to conduct proceedings in the context of the effective implementation of
the European Convention on Human Rights. It follows from this those proceedings by the
ECHR, or indeed by any other international court, do not and cannot infringe Hungary’s
sovereignty, since, just as the Hungarian State has consented to the conduct of these
proceedings by accepting the Convention, it can of course withdraw this consent.

Certain legal institutions are abstracted and shifted from the sphere of legal argument

and instruments to the field of politics. Principles appear as a higher level of abstraction
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of certain rights or parts of rights, fundamental rights appear as a unification of principles,
and these fundamental rights or a certain set or group of fundamental rights form values.
We cannot ignore the question of what we consider to be fundamental rights and which
institutions are entitled to give real substance to these values in the Member States of
the EU. With regard to the inalienable fundamental rights enshrined in the European
Convention on Human Rights, the international consensus is that the practice of the
European Court of Human Rights should be followed. However, we must be aware that
the way in which certain fundamental rights are reflected at the level of the branches of
law differs from one Member State to another.

It follows from this that the content of a given fundamental right to be projected onto
the branch of law and the actual requirements for its realization, in conjunction with the
requirement of state sovereignty, can only be determined by the constitutional courts of
the Member States.

[ am firmly of the view that it is inherent in the idea of state sovereignty that the content
of the fundamental rights and the values represented by those fundamental rights can only
be given on the basis of the constitutional traditions of the Member State concerned,
taking account of them and on the basis of the needs and legal and political culture of the
society concerned. The work of the ECHR is also constantly and organically evolving,
adapting to the challenges of the times.

Even so, it is important to consider the rethinking of the powers of the Constitutional
Court, and it is necessary to compare these powers with those of the German Constitutional
Court, and to draw the necessary conclusions regarding the admissibility of applications
from Hungary. If the Constitutional Court, with the institution of a genuine constitutional
complaint, could provide an effective forum for legal redress, it would, on the one hand,
be an open judicial activity which should lead us to rethink the role of the Constitutional
Court among the branches of power, and, on the other hand, it could keep within
Hungary’s institutional system, in a way which would promote national sovereignty, those
fundamental rights issues which are currently dealt with by a judicial body independent of
the country in a definable percentage of cases.

This would be more welcomed from the point of view of sovereignty because, while
Hungary’s Constitutional Court applies the Fundamental Law, the European Court of
Human Rights applies the European Convention on Human Rights. So, it is important

to see that the requirement of a centrality of fundamental rights and the protection of
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fundamental rights is increasingly becoming a requirement in case law. And for the
ordinary courts to be able to fulfil their constitutional duty at the front line, it is absolutely
necessary and indispensable to maintain the institution of a strong Constitutional Court.

With regard to the procedural laws, it is noteworthy and should be welcomed that the
scope of enforcement options has been expanded and concretized both in the case of the
ActI0f2017 and on the Code of Administrative Court Procedure — hereinafter referred
to as “CA” — and the Act CXXX of 2016 on the Code of Civil Procedure — hereinafter
referred to as “CC”. While the CA allows a citizen seeking legal redress to bring a
broader range of actions against the state, the new CC separates professional litigation
from the procedural rules applicable to parties acting without legal representation, thus
facilitating the possibilities for lay parties who are not familiar with the law to enforce
their rights in person.

Introducing paper-based forms for parties acting without legal representation is
welcome in principle, but given the length and complexity of the forms, it would be
appropriate to shorten them and make them more specific to more types of litigation. This
could contribute to an even higher level of enforcement of the principles of economy and
concentration of litigation by reducing the number of notices of deficiency.

The judicial activity of the Constitutional Court’s powers shifts the Constitutional
Court towards the judicial branch of power, and therefore the interpretation of the right
of access to the courts must also take into account the possibilities of fundamental rights
enforcement.

In practice, this new situation means that the right of recourse to the courts also
means the right of recourse to the Constitutional Court, which supports the view that the
Constitutional Court is also a court.

If the Constitutional Court is regarded as a court, further research may be needed to see
how the requirements of the Fundamental Law on the right of access to the court can be
applied to the procedures relating to constitutional complaints.

In the eighth chapter of my thesis, I examine the place of the Constitutional Court
within the branches of power. During the time of changing the regime (1989-1990), there
was a lively debate about the powers to be granted to the newly established Constitutional
Court. The opposition was interested in a strong constitutional court with broad powers,
and the German Constitutional Court served as a model for discussion. Accordingly,

the task and function of the Constitutional Court, in the immediate period following
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its establishment, was to ensure a peaceful transition from communist dictatorship to
a constitutional state governed by the rule of law.

In this context, the Constitutional Court has interpreted, in a number of decisions, the
provisions of Law XX of 1949 (the old Constitution) on the rule of law and has established
the fundamental legal conditions for the institutional guarantees that contribute to the
exercise of certain fundamental rights of each citizen. Taking into account the fact that
there was no precedent for constitutional adjudication in Hungary, the Constitutional
Court established the standards that are an indispensable prerequisite for the functioning
of the rule of law, also in the light of international practice. In practice, a summary term
for this is the Invisible Constitution, the development of which is linked to the panel
chaired by Constitutional Judge Laszl6 S6lyom, in the context of which the Constitutional
Court interpreted and expanded certain fundamental rights requirements and formulated
additional requirements that did not appear in the text of the Constitution.

In order to avoid uncertainties in the interpretation and application of the law, I consider
it necessary to separate the judicial functions of the Constitutional Court from the current
body and to attach them to the Curia in the framework of a constitutional law college. On
the one hand, it is conceivable to create, alongside the Constitutional Court, a collegium
of fundamental rights courts, as mentioned above, which would answer only questions
relating to the interpretation of fundamental rights law, with binding application (quasi
on the model of the preliminary ruling mechanism of the Court of Justice of the European
Union). In this case, the other functions of the Constitutional Court, e.g., the control
of norms, would remain within the operating scope of the current Constitutional Court
(partial unification of the exercise of judicial power). On the other hand, the best solution,
in my opinion, would be to fully integrate the Constitutional Court into the organization
of the Curia, thus fully unifying the exercise of judicial power.

The College of Fundamental Rights could both fulfil the functions of the current
Constitutional Court and be involved in the fundamental rights review of judicial
decisions taken within the system of judicial organization. The members of the College
of Fundamental Rights would continue to be elected by the Parliament by a two-thirds
majority, under the current procedural framework, on the basis of the current terms of
office, and in accordance with the current term of office. This College of Fundamental
Rights could act as a quasi-constitutional court for the preliminary and post review

procedures of laws.
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In the case of decisions taken within the ordinary judicial system, the Curia would take
a position on certain aspects of the dispute concerning fundamental constitutional rights
in the context of the extraordinary review procedure. This would ensure both the unity of
the judiciary and the possibility of review of fundamental rights, while at the same time
addressing the current dichotomy between the interpretation of the Fundamental Law and
the guarantee of legal unity.

In the context of the review procedure, in cases where the party requesting the
review also raises fundamental rights challenges to a final judicial decision, the acting
Curia Council would act in conjunction with the designated Council of the College of
Fundamental Rights in order to answer the fundamental rights questions. This complex
procedural arrangement would ensure that both the rules of law and the constitutional
content are properly enforced, considering the case-law aspects.

Where the fundamental rights issue have decisive importance, the matter could be
referred to a full joint meeting of the College of Fundamental Rights and the relevant
judicial College. By amending the procedural law accordingly, it would thus be possible to
unify judicial power (in terms of both adjudication and review of the law and interpretation
of the Fundamental Law), to further integrate the fundamental rights perspective into the
case-law and to ensure a high level of unity of the law in the field of law and fundamental
rights at national level.

In my view, this change would be more conducive to the development of legal certainty
and legal unity, given that it would leave the autonomous judicial branch untouched.

Generally speaking, the shift of the Constitutional Court towards the judicial branch
puts the courts in a new position. As the focus on fundamental rights will become more
prominent in the practice of the ordinary courts, the practice of the Constitutional Court
will have to be taken into account more by the courts of the branch.

However, it would be necessary to clarify what is meant by “legal remedy” in Article
27(b) of Act CLI. of 2011, a.k.a. in the Constitutional Court Act. It would be advisable to
amend the Act to require that, in addition to the exhaustion of remedies, the possibility of
a petition for review be exhausted as an extraordinary remedy. In this way, a much more
closed, coherent and hierarchical system could be created, with the Curia at the apex of
sectoral jurisdiction and the Constitutional Court for fundamental rights remedies, thus

eliminating the possibility of both negative and positive conflicts of jurisdiction.
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In the concluding chapter of my thesis, I will examine the different types of constitutional
complaints, with particular reference to the newly introduced genuine constitutional
complaint. In the current practice of the Constitutional Court, the question of how to
define the boundaries of the assessment of evidence that violates fundamental rights is
a question that affects even the most important courts.

This is also inherently linked to the distinction between violation of rights and violation
of fundamental rights, which raises quite a few questions. Long-term research should be
based on the question of the distinction between ‘simple’ violations of rights and violations
of fundamental rights, as a result of which it would be possible - at least at the level of
legal theory - to draw an imaginary line between cases that belong to the Curia, which is
investigated at the level of the legal branch, from a perspective of the law, and cases that
belong to the Constitutional Court, which investigates fundamental rights issues.

It follows from the processed and cited decisions of the Constitutional Court that
a violation of fundamental rights can be committed by the courts of law through a breach of
the objective duty to protect institutions. The concrete content of the objective obligation to
protect the institution in the case-law is that the court must ensure the continuous exercise
of the fundamental constitutional right to a fair trial and the reasoned consideration of
evidence in accordance with the Fundamental Law. It is important to underline that in
all of the above-mentioned constitutional court decisions, the violation of fundamental
rights was related to procedural acts taken by the court of law, and not to the conduct of
the parties before or during the court proceedings.

In my view, in the horizontal relationship between private individuals, the infringement
of a fundamental right can only be interpreted in an indirect manner, given that the
infringement does not occur per se but as a result of a serious breach of a rule of law. By
contrast, in vertical, public-law relationship between state bodies, public authorities and
the citizen, a violation of the citizen’s constitutional rights may arise on the part of the
state bodies through a breach of the objective obligation to protect the institution itself.

The fact that the Fundamental Law imposes on public bodies is an imperative duty of
abstention and an objective duty of institutional protection, both in respect of human rights and
in respect of citizens’ rights. In the event of incompatibility with the imperative requirements
of the Fundamental Law, or in the event of an omission, an unconstitutionality stem.

Given the prescriptive nature of the objective institutional protection obligations of the

Fundamental Law, citizens cannot directly base rights and obligations between themselves
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on the Fundamental Law. Their source is always a treaty or other legal fact based on
a legal act of a branch of law.

From this it also follows logically that, in their relations with each other, citizens may
only infringe each other’s fundamental constitutional rights indirectly, by violating the
norms laid down by the relevant legal rules. Also included in this category are possible
violations committed by the Hungarian State as a contracting party under private law.

In view of all the above, the primary question with regard to the delimitation of
fundamental rights and infringements is not where the delimitation of the essential
content of the fundamental right and the legal regulation begins, but rather the horizontal
or vertical relationship between the subjects of the infringement and whether the state
bodies, as participants in the vertical legal relationship, adequately ensure the proper
enforcement of the fundamental rights enshrined in the Fundamental Law by fulfilling
their objective duty to protect the institutions. It also logically follows that failure by
a public body to fulfil this obligation necessarily entails a breach of fundamental rights.

The primary duty of the State is to guarantee the individual liberty of the people to
the fullest extent possible by operating a system of state’s institutions with adequate
safeguards to enforce fundamental rights. The Fundamental Law contains, in addition to
the descriptive and defining parts relating to the system of organization of the state, the
catalogue of fundamental rights which the state grants to its citizens and others.

The addressee of these fundamental principles is not the citizen directly, but other
regulations of state bodies and legislation affect the relations between citizens. Legal
protection, as an objective obligation to protect institutions, involves answering the

question of exactly what activities fall within the scope of the exercise of judicial power.
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I1. Research methods and sources

The thesis uses a variety of academic methods, given the specific characteristics of the
constitutional problems discussed in the different chapters.

In some of the chapters dealing with constitutional law problems and the historical
background, such as ‘The nature of power, the foundations of state theory of the emergence
and separation of powers’ or ‘International and domestic issues in the administration
and organization of the judiciary’, I will provide a legal-historical analysis, approaching
constitutional issues in a comparative manner, showing the developmental trajectory of
the institution concerned.

In the chapters and parts of the chapters requiring a detailed explanation of constitutional
theory, I will apply a dogmatic, comparative, analytical and constitutional theory approach.
In doing so, I will present the positions taken in the literature on the problem at hand, but I
will draw my own conclusions from the various interpretations and make de lege ferenda
suggestions.

In the chapter on international and domestic courtadministration, [apply the comparative
and normative-descriptive method. The constitutional situation of the judiciary is at the
heart of the constitutional issues addressed in this thesis, and in analysing it I have paid
particular attention to both the Fundamental Law and the relevant constitutional court and
international case law.

The thesis relies heavily on a casuistical approach, and the constitutional problems
formulated are based on the author’s conclusions drawn from the nearly one hundred
cases analyzed. The essay discusses or analyses twenty-five decisions of the European
Court of Human Rights, sixty-two decisions of the Hungarian Constitutional Court and
twelve of its orders.

The aim of the comparison of the cases, the relevant rules and the literature is to
develop abstract, doctrinal approaches and conclusions that can be applied in the practical
interpretation of constitutional issues (e.g., the development of criteria for distinguishing
between a violation of the law and a violation of fundamental rights).

The case law used for the preparation of the thesis is cited and analyzed according to
the structure of the chapters and sections, while at the same time presenting the relevant

literature.
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In the context of the academic literature, I will refer to monographs, book chapters,
journal articles, doctoral theses, university textbooks, i.e., the whole spectrum of academic
literature.

Among the almost 100 cases cited, the relevant decisions of the European Court of
Human Rights and numerous decisions and orders of the Hungarian Constitutional Court
have been included. For the sake of completeness, I have included a separate chapter at
the end of the thesis summarizing both the literature cited, and the cases discussed and
cited.

In addition to the academic literature and the cases cited, other types of sources have
also been used in certain sections of the thesis, in line with the topic under discussion:
for example, in the chapter on ‘Power sharing as a tool for the good state’, surveys by
Standard Eurobarometer, the World Justice Project, Freedom House, Reporters Without

Borders, KSH, NKE, etc.
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III. Summary of the research, thesis summary
of new scientific findings

In this thesis, I have successfully verified and supported the hypotheses put forward in the
outline of the research, on the basis of which my scientific theses are as follows:

1./ The branch of power is the totality of state institutions and organs exercising public
power in a coercive manner, which perform public functions of power. The branch of
power, on the other hand, is the totality of those factors which are organized on the basis
of a certain organizational principle, which do not exercise public power that can be
enforced by the state, do not perform public functions, but which, due to the organizational
principle or activity, influence a large part of society, influencing it in some direction.

2./ The introduction of the genuine constitutional complaint has fundamentally
changed the place of the Constitutional Court in the institutional system for the protection
of fundamental rights and the institutionalized relationship between the judgments on
fundamental rights and the law. The new situation posed serious challenges not only for
the Curia but also for the Constitutional Court. With the supremacy of fundamental rights
jurisprudence over case law, the efforts of the Curia to ensure national legal unity have
been overshadowed by the Constitutional Court’s activities in developing fundamental
rights doctrine.

3./ The requirement of the separation of powers is not a requirement in itself, but a
fundamental and supreme guarantee of the exercise of democratic freedoms.

4./ Parliament should extend the protection of the right to immunity to both court clerks
and court clerks, which should be limited in the same way as for court judges. The immunity
of the members of the NEC, which has a quasi-judicial function in electoral matters of
exceptional importance, would be particularly justified since it is this body which decides
on the waiver of the immunity of candidates for election to the European Parliament during
the electoral period. As a matter of legal doctrine, no body or person should have a status
lower than that of the body or person over which it exercises control.

5./ The right of access to the courts is a constitutional birthright which implies the
recognition and the requirement of the recognition of rights and obligations by independent

and impartial courts established by law, which must give their decisions in a fair trial,
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i.e. on the basis of the principle of equality of arms, in public and within a reasonable
time. The failure to meet any of these constitutional requirements indirectly constitutes
a violation of the fundamental constitutional right of access to justice, since justice is
ultimately not fully enforced.

6./ The judicial activity of the Constitutional Court, as reflected in its powers, shifts the
Constitutional Court towards the judicial branch of power, and therefore, when interpreting
the right of access to the courts, the possibilities of enforcement of fundamental rights
must also be considered. In practice, this new situation means that the right of access to
the courts is also the right of access to the Constitutional Court, which supports the view
that the Constitutional Court is also a court.

7./ In order to avoid uncertainties in the interpretation and application of the law, I
believe it would be necessary to separate the judicial functions of the Constitutional Court
from the current body and to attach them to the Curia in the framework of a constitutional
law college. This would bring about a unification of the judicial branch.

8./ The ‘fragmentation’ of the judiciary erodes the obligation of the Curia under Article
25(3) of the Fundamental Law to ensure the unity of the courts in the application of the
law. The Fundamental Law makes no distinction between the unity of fundamental law
and the unity of the legal system.

9./ There is a need to clarify what is meant by ‘legal remedy’ in Article 27(b) of the
Constitutional Court Act. It would be advisable to amend the law so as to require that, in
addition to the exhaustion of the possibilities of legal remedies, the possibility of a petition
for review be exhausted as well. In this way, a much more closed, coherent and hierarchical
system could be established, with the Curia at the apex of sectoral jurisdiction and the
Constitutional Court for fundamental rights remedies, thus eliminating the possibility of
both negative and positive conflicts of jurisdiction.

10./ With regard to the delimitation of fundamental rights violation and infringement,
the primary question in approaching the problem is not where the delimitation of the
essential content of the fundamental right and the legal regulation begins, but rather the
horizontal or vertical relationship between the subjects of the infringement and the fact
that the state bodies, as participants in the vertical legal relationship, by fulfilling their
objective duty to protect institutions, ensure the proper enforcement of the fundamental
rights formulated in the Fundamental Law. It also follows logically that failure by a public

body to fulfil that obligation necessarily entails a breach of fundamental rights.
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